INTRODUCTION
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[Vol. 11:229 ture's ("CAT Committee" or "Committee") General Comment No. 2 2 ("General Comment" or "Comment") is a tremendous step forward. First, as the panelists who have preceded me have discussed, the General Comment closes the holes bored by counter-terrorism policies-especially those approved and used by the Bush administration-into the absolute and non-derogable prohibition on torture. 3 Second, it makes clear the applicability of the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment ("Torture Convention," "CAT Convention" or "Convention") 4 to non-official or private conduct, whether by institutions or individuals, where the State acquiesces or fails to exercise due diligence. 5 And third, it eliminates long-standing discrimination in the norm against torture by clearly situating within the framework of the Torture Convention gender violence and abuse-both official and officially countenanced private violence-against women and gender transgressors including nonconforming women and lesbian, gay, bisexual, transgender, and queer ("LGBTQ") folk. 6 It is particularly significant that, despite the crisis respecting State-inflicted torture, the Committee gave commensurate attention to the often less noticed, but ubiquitous epidemic of private violence against women. 7 In November 2007, Mr. Andreas Mavromatis, then Chair of the CAT Committee, opened the final public discussion of the General Comment No. 2 by identifying domestic violence as one of most crucial issues for the Committee to address especially given the epidemic nature of such violence. 5 General Comment No. 2, supra note 2, ¶ 18. 6 Id. ¶ ¶ 18-24. 7 Id. ¶ ¶ 21-24. 8 U.N. Comm. Against Torture, 39th Sess., Summary Record of the First Part (Public) of the 782nd Meeting, Nov. 5, 2007, ¶ 4, U.N. Doc. Nov CAT/C/SR.782 (Feb. 22, 2008 ) ("Some of them [referring to States parties] made additional suggestions, notably to include domestic violence among the acts covered by article 2. The Committee had itself raised that point repeatedly in recent times, since that was one of the worst forms of ill-treatment, if only because of the extent of the phenomenon. . . ."). As the Summary Record is not a verbatim transcript, this rendition does not comport precisely with the Chair's statement as I recall it.
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after Ms. Felice Gaer, 9 one of the pioneers of gender work in the human rights system, joined as an expert, the Committee began frequently to question States parties regarding various forms and incidences of gender violence both in official custodial situations, in institutional contexts beyond prisons, and in situations of nonState violence, including rape, female genital mutilation, forced sterilization and abortion, trafficking, and domestic violence. 10 Ms. Gaer also played a critical role as co-rapporteur on the General Comment, by which time the Committee had two more female members and at least one male member with expertise in issues of gender violence.
11
These developments are the result of the global women's human rights movement's insistence on the recognition of violence against women as a human rights issue and the integration of gender into the work of the human rights system. 12 This in turn 9 Felice Gaer is the Director of the American Jewish Committee's Jacob Blaustein Institute for the Advancement of Human Rights; she also serves as the created a climate that brought attention to these issues and led to the election and appointment of feminist and gender-competent personnel in the treaty bodies and among the special rapporteurs. Recognition of various forms of gender violence as torture, and, where less severe or lacking in impermissible purpose, as cruel, inhuman or degrading treatment or punishment ("ill-treatment"), has been an important goal in the process of gender integration.
Other human rights authorities and international criminal courts took up the issue of gender violence as torture before the CAT Committee joined the process. Thus, gender violence, including domestic violence, was gradually integrated into the fabric of the Committee's work. 13 The recognition and process created by General Comment No. 2 opens the possibility of consistent attention to this issue. The value of the process will depend upon both the engagement of NGOs, who provide essential material for the Committee's assessment of State compliance with the Convention, and the continued openness and will of the Committee and the States parties.
Understanding the potential of the General Comment to generate this dialogue is the focus of this short Article. I will start with a brief discussion of the reasons why I believe gender violence escaped sanction for so long as well as the recent recognition of gendered torture in international law. The second part examines the various provisions of the General Comment, both gender-specific and gender-neutral, that are pertinent to the definition of gender violence and abuse as torture and its prevention.
While drawing on various forms of gender violence, the Article gives particular attention to the applicability of the Committee's recognition that domestic violence-the most private and most ubiquitous form of gendered cultural violence inflicted disproportionately but not exclusively on women-must be understood as torture or cruel, inhuman or degrading treatment or punishment. I was drawn to this question in 1991 in a workshop on gender violence at the Latin American and Caribbean Feminist Meeting (Encuentro Feminista). Too familiar with torture as a result of their experience under string of recently unraveling dictatorships, Latin American feminists were insistent that what women experienced in mous women's entities and organizations, the notion that the human rights system had to desist from excluding women from its protections through integrating gender has caused a significant change in the personnel of and concerns addressed by the human rights system. See Hilary Charlesworth, Not Waving but Drowning: Gender Mainstreaming and Human Rights in the United Nations, 18 HARV. HUM. RTS. J. 1 (2005) . 13 See, e.g., supra note 10.
the home as domestic violence should be recognized as torture. As a result, I studied this question and was stunned by the largely unseen parallels between the official and domestic systems of violence and subordination, the former being condemned while the latter was largely tolerated by States throughout the world. In l994, I published Recognizing the Egregious in the Everyday: Domestic Violence As Torture, 14 which argued for understanding domestic violence as a system of physical and psychological control and for treating severe domestic violence as torture. That this understanding has gained official recognition in General Comment No. 2 is thus particularly thrilling as I believe unveiling gender violence as torture is critical to eliminating discrimination in the norm of torture; emphasizing the urgency of concerted and effective prevention through legal, cultural and socio-economic change in the status of women; and empowering the survivors of domestic violence by shifting the blame that culture has imposed on women from victim to perpetrator.
I. GENDER AND TORTURE
In l986 when Peter Kooojmans, the first Special Rapporteur on Torture, listed rape as a form of official torture and noted that State-tolerated traditional practices involving sexual mutilation could be considered torture, it was a huge, and to some radical, breakthrough.
15
Although the founding human rights documents 16 all condemned sex discrimination and the Convention on the Elimination of All Forms of Discrimination Against Women ("CEDAW") 17 had entered into force in l981 ("CEDAW Conven- The explanation is rooted in the patriarchal hierarchy that underlies and perpetuates deeply rooted gender discrimination and the subordination of women. Male control over women and female submission are staples of patriarchy that take different forms in different times and cultures. Common to this diversity, violence against women is extensive and the harm it entails is either justified, trivialized, or denied. Further, to maintain this gender hierarchy, life is constructed into separate spheres: a "public" sphere identified generally with male power, rationality, and entitlement and a feminine "private" or familial one, identified with female chastity, emotionality, subservience, and obedience, though again what is considered "public" or "private" varies considerably in different contexts. 19 At the core of the construction of gender are hierarchy and hetero-normativity. The hierarchy favors males and dis-empowers females, channeling them into less visible or less valued roles, notwithstanding that in many cultures women are the breadwinners and staple of the community. At the same time, the strict dualism of the gender hierarchy underpins heterosexuality as the norm for sexuality and family, protecting hetero-normativity through law, religion, and culture as against alternative forms of intimate or personal relations that are outlawed or stigmatized as threatening to the basic structure of life and even the security of the nation.
Accordingly, when I speak of gender here, I am incorporating the way that both female and male roles and the hetero-normative dyad are constructed, preserved, and exclude gender "transgressors" who reject the roles, relationships and identities that society has ordained for them. This includes women who break out of ascribed roles for work, community, political involvement or sexual relationships, as well as LGBTQ folks who reject hetero-normative sexual and/or gender identities. The effect of this gender scheme on the visibility of and accountability for gender violence can be devastating: it tends to insulate the sphere of intimate, or family relations from State intervention even in the face of violence at the same time as it presumes and publicly sanctions female and LGBTQ disobedience. 
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In such a scheme, violence against women is only rarely treated as violence, let alone torture. Rape and other gender violence have been viewed as justifiable. Marital rape, for example, had long been accepted in domestic law based on the legal presumption that women give irrevocable consent to sex when they take the marriage vows. Lesbian women or women suspected of being lesbian may be raped in an effort to make them "real" women. 21 Internationally, although the laws of war called for protection against rape and implicitly embraced it within its prohibitions, rape was generally treated as the reward of soldiers, an inevitable, collateral, even if not felicitous consequence of war, and was rarely prosecuted until the mid-1990s.
22 Domestic violence has often been justified or excused by the batterer or society as a legitimate response to women's "failures," while women have been conditioned to accept it as such. 23 Justification, trivialization and denial also play a significant role. Rape remains one of the most common but least prosecuted or punished offenses in both domestic and international contexts. 24 For the woman who has access to justice and the stamina to charge rape, a myriad of discriminatory doubts as to the veracity of her claim are raised by the accused as well as by officials. 25 Sexual slavery of approximately 200,000 "comfort women" forced to serve the Japanese military during the Second World War, was denominated prostitution, excusing perpetrators and stigmatizing and relegating its victims to marginalized invisible lives. 26 At the same time, the law in most places draws a line between good and bad women, criminalizing adultery and voluntary prostitution rather than treating the former as sexual autonomy and latter as a form of work. Likewise, battered women may be denied access to justice altogether, their calls for help ignored, or they may face police or judges who admonish them to go home and "behave" even when the danger or their physical wounds are apparent. Anglo-American common law recognized the husband's right to moderate chastisement, sometimes referred to by courts and in the popular press as an application of the "rule of thumb"-permitting a husband to punish his wife with a rod no thicker than a thumb. 27 Among the most extreme forms of violence against women, stoning is still practiced, with legal or traditional sanction in some countries today.
28
Opposition to recognizing rape as a grave human rights violation was illustrated in l994 when the Inter-American Commission on Human Rights was first asked by a coalition of women's groups and advocates in Haiti and the United States to declare that official and tolerated unofficial rape under the illegal Cedras regime was torture. The discussion in the then all-male conference of experts went like this:
One of the commissioners proposed that rape be recognized as torture. Another member objected in words to the effect: "You put it in, you take it out. I don't see what the big deal is." The first then reminded the Commissioners that it couldn't write rape out of torture when it had consistently treated the picana (elec- (1997) . 27 The feminist claim that wife-beating provided the origin of the term "rule of thumb" has been disproved, but there remains evidence that the expression was used in legal cases and in the popular press in Britain and the United States beginning in mid-18th century. See State v. Rhodes, 61 N.C. 453, 454 (1868) (holding that "[t]he Defendant had a right to whip his wife with a switch no bigger than his thumb"); State v. Oliver, 70 N.C. 44, 45 (1874) (holding that "[t]he doctrine of years ago, that a husband had the right to whip his wife, provided he used a switch no longer than his thumb, no longer governs decisions of our courts"). 28 See, e.g., The Global Campaign to Stop Killing and Stoning Women!, http:// www.stop-stoning.org (last visited Nov. 19, 2008) .
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tric prod) on the penis as torture.
29
This settled the issue, at least formally as attitudes die hard, and the Commission issued the first human rights treaty body decision clearly treating rape as a form of torture. 30 Paradoxically, by comparison to the difficulty of recognizing female rape as torture, electricity on the penis, which, though a form of rape under current definitions, will likely continue to be exclusively referred to as torture.
31
Patriarchal ideology also constructed the private sphere of family and intimate relations as off-limits to State intervention even where violence was concerned. Thus, although Anglo-American courts rejected the "rule of thumb" as, for example, "a remnant of feudal authority," this did not, for over a hundred years, change the result for a battered woman. Rather the courts substituted privacy for the rule of thumb, trusting in the husband's moderation in relation to "misbehavior" in order to protect him from "vexatious prosecutions, resulting in the mutual discredit and shame of all parties concerned." In other words, by adopting a hands-off policy, the public sphere supported the violent exercise of power in the so-called private sphere. 32 But the impact of the public/private dichotomy was felt far beyond the home, insulating from accountability even official abuse of women in public institutions. For example, rape of a female detainee by a prison guard has been treated as beyond the scope of official duty. 33 Casting the rape as a 29 Recounted to author by member of the Commission. personal act as opposed to an abuse of power also implied that it was consensual or even that the prisoner instigated it. The trivialization of gender violence and the public-private divide seemed even more powerful when translated to international law. Before 1990, international human rights law focused mainly on what qualified as extreme or gross harm that States do directly and what became the global women's human rights movement was in formation. Rape in prison was a possible candidate for international scrutiny, but community or private violence in the kitchen, bedroom or the streets was seen as a "domestic" matter, belonging to the sovereignty of States and beyond the ken of international law. In the early 1990s, as the global women's human rights movement was coalescing, some mainstream human rights leaders feared that recognition of violence against women, beyond direct State violence, would "dilute" human rights. State-centric thinking-that the power of the State to do harm trumps all other power-thus, minimized (and still tends to minimize) the harm that private actors can do, whether they be armed groups or violent spouses. Further, the view that State violence is worse than private violence is rooted in the theory that where the violence is private, the State will provide redress. The theory founders, however, where the State does not have the will or effective mechanisms for intervention and protection against private violence. In such situations, the brutality of the private actor knows no limits.
Challenging State-centrism, scholars like Celina Romany, argued that the power that men exercise in the home -permitted by State inaction-constructs a "parallel state" for women.
34 Without a pro-active State, the battered woman does not have access to justice. Additionally, her individual poverty or lack of resources, responsibility for children, the external and internalized culture of female obedience, and the threat that attends any resistance, including leaving, makes escape impossible-or at least seem impossible. 35 Feminist theory that the State has obligations to exercise due diligence with respect to non-State violence was supported by key developments in human rights law. paramilitary violence where the State failed to exercise due diligence to prevent, investigate and punish the perpetrators as well as provide redress to victims. 36 The ruling was based on a crucial principle of international political and civil rights-that the State has the responsibility not only to respect (do no active wrong) but also positively to ensure protection of the rights protected by the Conventions through the exercise of due diligence. Thus, contrary to the negative approach of the U.S. Constitution, 37 international human rights demands that States take responsibility to protect the basic civil and political rights of all those subject to its jurisdiction against the acts of third parties.
While scholarship and precedent clearly contributed to the sea-change in the international response to gender violence, the consolidation of the global women's human rights movement and its revelation of the epidemic nature of private gender violence forced recognition that the positive obligations central to political and civil rights must apply with full force to the elimination of violence against women. The U.N. Committee on the Elimination of Discrimination Against Women ("CEDAW Committee") took the lead in its General Recommendation No. 19, recognizing gender violence as a form of discrimination against women, dispensing with the need to compare the treatment of men and women, and outlining States parties' responsibility to prevent violence against women. 38 As a result of the work of the women's human rights caucus and the production of a ground-breaking women's tribunal on violence against women, the World Conference on Human Rights in Vienna in l993 followed, representing a watershed in the official process of re-conceptualizing human rights and violence against women from a gender perspective. 39 41 which has produced a significant body of both thematic and country reports. 42 All this quickly laid the foundation for continuing attention to violence against women.
Still
43
Was it a failure to envision the full gravity of the harm? Or was/is there something threatening to heterosexuality if non-voluntary sexual intercourse-not an uncommon experience for womencan carry the "special stigma" of torture? Fortunately, with the guidance of Patricia Viseur-Sellers as the gender legal advisor, who discussed rape as torture in the first panel, 44 the Chief Prosecutor, Richard Goldstone, saw it differently and authorized her to bring the cases that established rape as torture in time of war. 45 In addiovert discrimination); id. ¶ 41 (the importance of "enjoyment by women of the highest standard of physical and mental health," and access to family planning and education tion, the Inter-American and European human rights systems recognized official rape as torture. 46 Kooijmans's assertion that rape in prison could be torture was affirmed by successive Special Rapporteurs on torture and other cruel, inhuman or degrading treatment or punishment. 47 The unanimity on the question of official or war rape as torture has thus placed rape a fortiori in the category of a non-derogable ius cogens norm. 48 Gradually as well, the notion that privately inflicted gender violence could constitute torture or cruel, inhuman or degrading treatment or punishment when the State has acquiesced gained currency. The Inter-American Commission's Haiti report recognized rape as torture when the State took no action against paramilitaries and roving gangs (zenglendos). 49 The Special Rapporteur on Violence Against Women was the first rapporteur to put the issue of treating domestic violence as torture or ill-treatment on the table. 50 And the CAT Committee began to question and Feb. 21, 1992) ). 48 While the recognition of rape as torture has been important to treating rape as a ius cogens violation, it should be noted that the greater visibility of rape and sexual violence generally has led to their direct acceptance as non-derogable crimes. In particular, see arts. 7(1)(g) and 8(2)(b)(xxii) and 8(2)(e)(vi) of the Rome Statute, describing rape as also constituting a grave breach and serious violation of the Geneva Conventions. . This Article will make brief reference to the Nowak report in relation to issues addressed by the General Comment and thus does not do justice to the totality of his study and the important doors it opens. At the same time as it is an important contribution to the field, I want to signal a major concern: his assertion that powerlessness should be added as an additional, essential element of torture. Nowak) . In my view, this is problematic for any form of violence as even a person in official detention may not be powerless. Beyond that, it is particularly problematic when applied to gender violence-and especially private gender violence such as battering. Mr. Nowak explains that surrounding circumstances can be taken into account to determine a woman's powerlessness (e.g., the nature of the act, such as rape; the lack of access to justice or legal separation from the violent relationship; or discriminatory laws). And he states that "[a]s applied to situations of 'private' violence, . . . the degree of powerlessness of a victim must be tested. If it is found that the victim is unable to flee or otherwise coerced into staying by certain circumstances, the powerlessness criterion can be considered fulfilled." Nowak, Strengthening the Protection of Women from Torture, ¶ 28. The problem with this approach is that it calls for refocusing the torture assessment on the condition of the victim of the violence rather than on the acts of the perpetrator. The discriminatory question-"Why didn't she leave?"-which blames the woman for her abuse is back on the table. The powerlessness criterion also ignores that many women subjected to private violence are not in fact powerless, but rather are making decisions-often to acquiesce and survive or protect others-within the frame of very limited options and the fear of accessing help, including justice. Mr. Nowak's formulation suggests that to be tortured the battered woman must be reduced to a state of learned helplessness, a theory, which, though applicable to some battered women, has been repudiated as denying the agency that battered women so carefully and desperately exercise. See Copelon, Recognizing the Egregious, supra note 14, at 341-50. While one can cite many factors that enhance women's vulnerability to intimate violence, it should be sufficient evidence of control that the batterer succeeds in inflicting severe physical or mental violence.
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tantly in relation to garden-variety rape, domestic violence, and denial of reproductive rights which are the staples of patriarchal cultural practices globally. Additionally, while the Torture Rapporteur focused on violence against women, the CAT Committee explicitly encompasses the risk of torture faced by other gender transgressors. Thus, incrementally, the challenge that Kooijmans set forth in l986, and that was pursued by the global women's human rights movement, gained traction: first, in recognizing rape and other sexual abuse in prison or war as torture in human rights and international criminal law; and then, in piercing the public-private distinction to identify State responsibility for torture by non-State actors. The General Comment is particularly significant because it consolidates this understanding as the considered and formal interpretation of the Convention against Torture that will guide its review of State reports. It thus encourages non-governmental submissions respecting gender violence, signals an end to the era of discriminatory application of the norm of torture as well as underscores the urgency of State responsibility to exercise due diligence to prevent, punish, and eliminate it.
II. THE GENERAL COMMENT FROM THE PERSPECTIVE OF GENDER
While other human rights treaty bodies have issued General Comments dedicated to gender discrimination as well as integrated gender concerns in other topics, 53 the CAT Committee integrated gender throughout General Comment No. 2. 54 Gender integration is intended to ensure that gender perspectives inform all aspects of the problem being addressed. While that can be extremely positive and avoid the marginalization of gender issues, nonetheless, a focus on gender is also critical to the process of fully understanding and addressing the issues that gender presents. 55 By mainstreaming gender, the General Comment makes clear that gender is a pervasive issue. At the same time, the full and detailed treatment of the subject is not possible given the limitations of space and generalization. Accordingly, the General Comment should be read with these limitations in mind and, it is hoped, that 53 the CAT Committee will also develop a General Comment exclusively devoted to gender. The goal of General Comment No. 2 is to enhance the States parties' process of preventing torture. Effective prevention is accomplished to begin with through clarifying definitional issues as to what constitutes torture under Article 1, and the relationship between ill-treatment and torture. After discussing the Committee's view of the scope of gender in the first section, the definitional implications will be discussed in the second section. The final section addresses the applicability of the General Comment's specific measures of prevention to gender violence. As a general principle, the General Comment emphasizes that the obligation to take "effective" measures to prevent torture under Article 2 is not exhausted by the specific measures provided in the Convention, 56 and thus recognizes the evolving nature of the process of review, revision, and the implementation of new measures.
57
As a result, one can hope that the States will take the issues of gender more seriously and that the reporting dialogue will productively advance both theory and practice. For the nonce, this General Comment provides a sound basis, explicitly and implicitly, for the Committee, to provide more thorough-going attention to gender at the same time as it provides interpretation that can assist the application of the torture framework to gender violence in other contexts. In this process, the involvement of NGOs in preparing Shadow Reports remains crucial.
A. The Scope of Gender
In the section entitled, "Protection of individuals and groups made vulnerable by discrimination or marginalization," the Committee states:
The Committee emphasizes that gender is a key factor. Being female intersects with other identifying characteristics or status of the person such as race, nationality, religion, sexual orientation, age, immigrant status, etc. to determine the ways that women and girls are subject to or at risk of torture or ill-treatment and the consequences thereof. The contexts in which females are at risk include deprivation of liberty, medical treatment, particularly involving reproductive decisions, and violence by private actors in communities and homes. Men are also subject to certain gendered violations of the Convention such as rape or
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sexual violence and abuse. Both men and women and boys and girls may be subject to violations of the Convention on the basis of their actual or perceived non-conformity with socially determined gender roles.
58
Based on its review of a number of gender issues in States reports, including violence against gay men and transgender people, 59 the Committee makes clear that both men and women are subject to gender discrimination, and that individuals may be targeted on the basis of their actual or perceived transgression of socially approved hetero-normative gender roles in their societies. 60 The General Comment thus understands gender to be a social construction of roles as opposed to a term applicable only to women 61 or limited to the notion of a biological male-female dichotomy. That the Committee includes, within the meaning of "socially determined gender roles," targeting based on one's actual or perceived sexual orientation and transgender identity is made explicit by its inclusion of these categories in its discussion of the scope of discrimination. 62 At the same time, it does not purport to be a full explanation of gender, leaving out, for example, issues of hierarchy and power. 60 General Comment No. 2, supra note 2, ¶ 22. 61 Its definition thus encompasses but is not limited by the CEDAW Committee's view that gender violence, in the context of women, is "violence that is directed against a woman because she is a woman or that affects women disproportionately," CEDAW, General Recommendation 19, supra note 38, ¶ 6. Since CEDAW's framework is the elimination of discrimination against women, it would engage issues of sexual orientation and transgender identities when the individual suffers discrimination on account of being a woman. nizes that gender is not a free-floating aspect of identity, but one that intersects and is intertwined with the status of the person or other characteristics. 65 Thus, gender is understood as producing distinct forms of gender-based discrimination that varies with its impact on minoritized groups. 66 It also applies to people for whom gender may be a reason for incarceration, 67 including women incarcerated for adultery or as a result of charging rape, and sex workers and others detained or punished for their non-conformity to traditional gender roles. 68 The recognition that these and other marginalized groups are at a special risk of torture requires not only prosecution and punishment of abusers, but also positive measures to prevent this abuse. Thus, this brief discussion of gender is an important contribution to ensuring that the principle of nonderogability applies to all gender transgressors, as well as women, before the Committee and in other contexts.
B. Article 1 Considerations: The Definition of Torture As Applied to Gender Violence
The General Comment insists that States parties should use, as a minimum, the Convention's definition of torture. 69 Article 1(1) defines torture as involving four elements: 1) the intentional infliction on a person; 2) of severe physical or mental pain or suffering; 3) for such purposes as interrogation, punishment or intimidation or coercion or a third person, or "for any reason based on discrimination of any kind"; and 4) when perpetrated or instigated by or with the consent or acquiescence of a State official or person acting in official capacity. 70 In lieu of the first three elements, Article 16 identifies cruel, inhuman or degrading treatment or punishment as conduct "which do[es] not amount to torture" and reiterates the same State involvement requirement. 71 This section will examine the definition as clarified and elaborated by the General Comment with particular attention to the applicability of the norm against torture to gender violence. In this regard, I will draw particularly on the example of domestic violence because it represents both the most endemic form of violence experienced by women worldwide as a function of the culture of patriarchy and, in terms of its intensely intimate character, reflects the full spectrum of torture and ill-treatment.
Intentional Infliction
The General Comment clarifies that the element of intent is not subjective but rather objective. 72 The intent required is general: that the person voluntarily engaged in conduct that made severe pain or suffering objectively foreseeable, 73 thereby distinguishing torture from accidents, disease, or consensual beneficial medical treatment. The notion that the perpetrator must specifically intend to torture was proposed by the United States and rejected in the drafting of the Convention. 74 It was then adopted by the U.S. Senate as a limiting interpretation for domestic purposes. 75 But the Convention is not limited in its application to sadists. Thus, it is irrelevant to the definition of torture that an accused rapist defends on the ground that he did not intend to rape, but only intended, for example, to obtain sexual gratification, as was argued by one of the accused in Prosecutor v. Kunarac.
76
Batterers frequently argue that they lost control and acted impulsively. But this is neither a legally cognizable excuse, nor is it consistent with the dynamics of battering where the batterer acts with the purpose of exercising control, and often plans his attack or exhibits reasonable impulse control in other contexts. 75 For example, a United States understanding of its obligations under the Convention states, "That with reference to article 1, the United States understands that, in order to constitute torture, an act must be specifically intended to inflict severe physical or mental pain. . . ." CAT Convention, supra note 4 (Declarations and Understandings made upon ratification). 76 The significance of the General Comment for gender violence in this regard is two-fold. First, it concretizes the applicability of the Convention to gender violence by identifying a non-exclusive list, including rape, domestic violence, female genital mutilation and trafficking 79 of forms of violence, both official and private, as to which the State has the obligation of prevention. It also identifies as contexts wherein females are at particular risk of torture or ill-treatment, including deprivation of liberty, medical treatment, particularly involving reproductive decisions, and communal gender violence. 80 Second, the General Comment addresses the fact that the "definitional threshold between ill-treatment and torture is often not clear" 81 and that the two tend to be inextricably intertwined. The General Comment points to the fact that "conditions that give rise to ill-treatment frequently facilitate torture" and therefore the effective prevention of torture requires parallel measures to prevent ill-treatment. 82 This closes a loophole that has been used not only with regard to counterterrorism but also to violence against women. Further, the Committee concludes that ill-treatment is also non-derogable and that the prevention of ill-treatment is a non-derogable measure.
83
The Committee's understanding of the relationship between torture and ill-treatment is particularly apt with regard to the character and need to prevent domestic violence. While the pain and suffering inflicted by rape is accepted as per se meeting the severity threshold of torture, 84 domestic violence may be different. It usually involves a cycle that begins with ill-treatment and involves escalating mental and physical violence, interrupted by pleas for forgiveness, followed then by rising tension and escalating physical and/or mental violence, creating severe pain or suffering as, ending not infrequently, in death. 85 
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involve official custody or control, it does involve de facto custody or control generally exercised in a situation of much greater privacythat is, out of the potentially restraining sight of others (apart perhaps from children or others living in the family) and beyond the reach of, at least, nominal rules and potential reporting. Thus, the Committee's understanding of the fine line between ill-treatment and torture and the ease with which one becomes the other is frequently played out in the context of privatized gender violence. Importantly, the General Comment makes clear that the full range of preventive measures under the Convention cannot await the moment when the violence is so severe that it qualifies as torture.
Impermissible Purposes
Here again, the General Comment clarifies that the element of purpose in the definition is not intended to require subjective inquiry but rather consideration of the goals and consequences of the violence objectively.
86
It is also clear that the purposes stated in Article 1(1) do not exhaust the category of impermissibility. As torture and CIDT are considered non-derogable, clearly the purposes identified in Article 2(2) are off-limits: "no exceptional circumstances whatsoever, whether a state of war or a threat of war, internal political instability or any other public emergency." 87 The General Comment's emphasis on the non-derogability of both torture and CIDT is fundamental, as well as its reference to the ius cogens status of torture under customary international law. 88 With respect to gender, the General Comment adds to this list of impermissible claims "any religious or traditional justification that would violate this absolute prohibition." 89 This significantly clarifies the scope of non-derogability as it addresses one of the most common justifications applied to gender violence and abuse. Additionally, it makes operational statements in previous documents that reject such claims when asserted to justify violence against women. The General Comment makes another important point about impermissible purpose: it emphasizes, indeed italicizes, the language of the Convention that gets less attention than most-"any reason based on discrimination of any kind."
91 Consistent with the principle of non-derogability, the General Comment adopts a broad, but not exclusive, list of persons subject to discrimination based on permanent or temporary identities, both attributed and real. 92 As noted above, it names as grounds for discrimination, "gender, sexual orientation, [and] transgender identity . . ." 93 and recognizes that gender discrimination is an intersectional matter. 94 It provides that "the discriminatory use of mental or physical violence or abuse is an important factor in determining whether an act constitutes torture," 95 This incorporates hate crimes and calls for including violence and threats of violence committed to subordinate, marginalize, intimidate or humiliate the victim based on their identity with a disfavored class.
By recognizing the full scope of gender and emphasizing discrimination as an impermissible purpose, the General Comment makes clear that violence directed at any person based on actual perceived sexual or gender identity, or that affects that group disproportionately, 96 can be torture. Sexualized violence and harassment constitute gender violence, as they assault sexual autonomy and gender identity-concepts at the heart of gender-whether whether the targeted person is situated as hetero-normative or transgressive.
For example, in the torture of men in Abu Ghraib, gender as well as cultural identity was utilized as a means of discrimination to humiliate and intimidate and theoretically interrogate male prisoners in the process. The humiliation had multiple gendered meanings. The sexualized treatment of the men was designed to evoke homophobic shame of being feminized at the same time as it inscribed the idea of hyper-masculine identity identified with dominance, control, and the power to inflict or be free of sexualized abuse. Women were used to represent dominance and control to further drive home the message of emasculation. These methods were intentionally linked with assumptions about the particular cultural impact of these practices on Arab men and thus repre- 
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sented discrimination based on religion, ethnicity, and gender.
97
The rape of women is gendered in that it is based on notions of women as male property and, paralleling the Abu Ghraib situation, a particularly effective assault on women's identity and sexuality. Domestic violence against women is gendered because it is disproportionately based on a person's status as a woman. Additionally, domestic violence is generally fed by discriminatory gendered assumptions about male entitlement and female obedience as well as by real or imagined female transgression thereof.
98
Obviously transgressive sexual orientation and transgender identity also belong squarely in this framework.
Where an official is the aggressor, the impermissible purpose is directly attributable to the State. The question then is whose purpose is dispositive where a private person is the aggressor. In the context of domestic violence, there is no question that all of the impermissible purposes are likely to apply to the batterer's conduct. The battered woman or partner is usually isolated; jealousy reigns and the smallest error or independent action is cause for violence. Thus the domestic interrogation: "What did you do?" "Where were you when I called?" "Why is this dirt on the floor?" etc. As with torture, it is not the information but the submission of the victim that is usually the purpose. Battering may be inflicted as punishment often for petty or imagined "infractions" or "disobedience"-for example, "the coffee is cold"; "you're ugly"; "you're been screwing the neighbor." Coercion, intimidation and humiliation-tools of subordination-are the persistent purposes of both torture and battering. And by definition, gender-based violence is discriminatory at the same time it may be racially or ethnically motivated or based on age, disability, poverty, economic dependence or greater resources or status.
While one noted torture expert is of the view that the purpose must be the State's, the current Rapporteur on Torture states that "the purpose element is always fulfilled if the acts can be shown to be gender-specific." 99 In my view, the latter's view is more consis- The argument would be more plausible if State involvement in the form of consent or acquiescence were not included. As discussed later, the General Comment makes clear that acquiescence is actual or constructive notice of the danger and the failure to exercise due diligence to prevent the violence, punish the perpetrators and repair the victims. Consent too may be inferred from non-action. Neither Article 1(1) nor the General Comment suggests that the consenting or acquiescing public official must share the purpose of the perpetrator. Accordingly, it is fair to say that where the State consents to or acquiesces in private conduct, it acquires responsibility for the purposes of the batterer. This is perhaps most clearly illustrated in relation to the purpose of discrimination. If a State party stands by or fails to take reasonable and necessary measures in the face of gender violence, the inevitable effect is impunity and thereby the perpetuation of the discriminatory violence. The General Comment clarifies that where the State fails to exercise due diligence, it "bears responsibility and its officials should be considered as authors, complicit or otherwise responsible under the Convention for consenting to or acquiescing in such impermissible acts." 101 In other words, if an official is to be held criminally liable through facilitation, aiding and abetting or otherwise, he or she needs to have the purpose to further the batterer's criminal activity or knowledge of the batterer's intention to do the violence. 102 The issue of State responsibility for violation of the human right to be free from torture does not require criminal complicity. The General Comment explains: "Since the failure of the State to exercise due diligence to intervene to stop, sanction and provide remedies to victims of torture facilitates and enables non-State actors to commit acts impermissible under the Convention with impunity, the State's indifference or inaction provides a form of encouragement and/or de facto permission." 103 In such a
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State Involvement a. Official Acts and Actors
It is a given that States parties are responsible for torture committed, instigated or permitted by their officials. 104 The Convention refers not only to officials, but to others "acting in official capacity," and wisely so, for otherwise States could nullify their responsibility to prevent torture by devolving power and institutional control to others whether de jure or de facto. 105 The General Comment addresses this problem by identifying persons "acting in an official capacity" as those who are "acting on behalf of the State, in conjunction with the State, under its direction or control or otherwise under colour of law." 106 The Committee interprets "colour of law" to apply to privately owned or run facilities where "personnel are acting in an official capacity on account of their responsibility for carrying out the State function." 107 This responsibility applies to all contexts of custody or control, including not only prisons, but hospitals, schools, institutions that care for children, the aged, mentally ill or disabled, or in military service. 108 This expansion of the monitoring responsibility of the Committee is sorely needed given the often-appalling treatment and conditions in these institutions and the trend toward privatization of prisons or security forces that could otherwise enable officials to evade their human rights obligations. In all these contexts, women and/or girls are at risk. public-private distinction, recognizing that States have both negative and affirmative obligations to prevent torture and ill-treatment. 110 The CAT Convention explicitly extended official responsibility, limited to State infliction or instigation in the 1975 General Assembly's declaration on torture and other ill-treatment, 111 by adding the words "consent or acquiescence" to the definition of torture in Article 1 of the Convention. This represented a compromise between those who wanted to include purely private torture and those who felt that the State has to be the responsible party. Consent or acquiescence is not a strict liability standard but implies a level of awareness. It was added to ensure that officials could not escape responsibility by claiming ignorance of violations not committed by public officials, but for which such officials should bear some responsibility. 112 Several years later, as discussed earlier, the decision of the Inter-American Court on Human Rights in the Case of Velásquez Rodríguez crystallized this in applying the obligation of due diligence to non-State violence based on the obligation to "ensure" civil and political rights found in both the American Convention on Human Rights and the ICCPR. 113 The General Comment makes a significant contribution by clarifying the meaning of "consent or acquiescence in Article 1(1)." 114 It makes clear that it is sufficient if officials or others acting in official capacity "know or have reasonable grounds to believe that acts of torture are being committed" by private persons. 115 Presumably, the Committee would include threatened acts of torture as well since prevention is the paramount duty and threats are included in the definition of torture. The General Comment also links the concept of consent or acquiescence to that of "due diligence" applied in other Conventions and documents. 116 While this applies clearly to the policies of rendition utilized by the United States and others in an attempt to facilitate torture of socalled terrorists without responsibility, 126 it also applies to the right of non-refoulement in situations of gender violence. For example, it should preclude a justice system from returning battered women to dangerous homes or communities or to contexts, where, for example, women may be subjected to forced marriage 127 or rape victims, required to marry the perpetrator. 128 Further related to the element of State responsibility for conduct committed by other than State officials is the General Comment's clarification of the territorial scope of the Convention. 129 The obligation to prevent torture applies to all persons subject to the factual control of the State, including all persons exercising de facto or de jure authority "in the name of, in conjunction with or at the behest of the State party." 130 This applies to the major problem of gender violence committed on or near military bases, in offshore prisons, or "during military occupation or peacekeeping operations." 131 In terms of extra-territorial application, it is further noted that the Convention obliges a State party to extradite or prosecute foreign nationals, when a perpetrator, both official and private, is found within the territorial reach of a State. 
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strengthening the foundation for treating such violence as torture and where less severe or lacking in impermissible purpose (unlikely in cases of gender violence) as cruel, inhuman or degrading treatment or punishment. It also clarifies the State's responsibility for gendered torture inflicted by non-officials and private actors and thus closes a potentially huge and discriminatory gap in the monitoring and implementation of the CAT Convention.
C. Gendered Measures of Prevention
While the proper definition of torture and State responsibility therefore is itself a fundamental measure of prevention, the General Comment also addresses specific measures of prevention, certain of which are particularly significant to the prevention of gender violence.
Codifying Torture As Torture
The General Comment insists that States use, as a minimum, the Convention's definition. 133 The General Comment's call to States to codify and prosecute violence that meets the elements of torture as "torture" is important not only to the individual victim, the perpetrator, the State and the Committee in their ability to monitor torture; it is also important to the public's ability to understand when torture occurs and to be able challenge it as such. 134 As we have seen with respect to the "word games" and minor charges lodged by the Bush administration against a handful of low-level perpetrators of torture and ill-treatment at Abu Ghraib prison, the seriousness of the violence in the eyes of the public, as well as the appropriate punishment, is affected by referring to torture euphemistically as abuse or harsh treatment.
Naming violence and abuse as torture, where it meets the elements of torture, is especially important when it concerns gender violence. This applies to the gendered aspect of torture in Abu Ghraib, as well as to gender violence generally, whether committed by officials or private persons. Naming violence that has been traditionally trivialized or denied as torture is especially significant to enabling victims of gender violence to shift the responsibility to the perpetrator and confront the traditional shame that may silence raped or battered women and sexual minorities. Naming violence as torture also serves to heighten public consciousness of the gravity of this violence as well as the urgency of preventive and reme-
